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MISC(J) CASE NO. 38-19

   –Versus–  
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of Orders
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31-08-19 Both the sides are represented.

Today is fixed for order. 

I have already heard learned Counsels  appearing for both the

petitioners and opposite parties. 

This instant Misc (J) case has sprout out on the basis of petition

no- 429/19 dated 12.02.2019 filed by petitioners under order XXXIX Rule

1 & 2 read with section 151 CPC with a  prayer  to  grant  ad interim

injunction  directing  the  opposite  parties  to  allow  the  petitioners  to

participate as members of the “Tezpur Bengali Aboitanik Natya Samaj”

till final adjudication of the dispute. 

The  main  contention  of  the  petitioners  is  that  they  are  the

general  members  of  the  opposite  party  no-1,  which  is  a  registered

society under the provisions of Societies Registration Act, a premier non

government  organization  comprising  Bengali  speaking  people.  On

31.10.2018 each of the petitioners were served with a show cause notice

from General Secretary of 'Natya Samaj' on the basis of resolution dated

31.08.2018 of the Executive Committee being approved by General Body

meeting dated 02.09.2018 and directed to reply within 15 (fifteen) days

from  the  receipt  of  such  notices  asking  each  of  them  as  to  why

disciplinary action in form of expulsion from primary membership as per

rule of 18B of the Constitution of the 'Natya Samaj' should not be taken

against  them  for  having  approached  a  Court  for  filing  a  suit  and

injunction petition and thereby bringing disruption to normal functioning

of 'Natya Samaj' amounting to anti party activity. The Natya Samaj also Contd...
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levelled allegation of misused of party fund against petitioner no-2 Dulal

Basu as a result of which along with show cause notice under rule 18B

of the Constitution of  the 'Natya Samaj'  he was also furnished show

cause notice under rule 18F of the said Constitution of 'Natya Samaj'. 

On 13.11.2018 the petitioners jointly submitted their show cause

replies  whereas  the  petitioners  no-  2  Dulal  Basu  independently

submitted his show cause reply in similar manner but also explained his

position  in  regard to  financial  misuse.  On 07.12.2018  the  petitioners

received a letter signed by the General secretary of the 'Natya Samaj'

whereby each of them were informed that they had been expelled from

the primary membership of the Natya Samaj.

It is further stated that one Sudipta Das was the earlier General

Secretary of 'Natya Samaj' during the period of 2015–2018, when the

petitioners had filed a suit i.e. Title suit no- 118/2017 against the 'Natya

Samaj' and the Chairman, and he was also served with a show cause

notice but he was let of with words of warning. The term of every office

bearers of 'Natya Samaj' are three years by virtue of the constitution of

the 'Natya Samaj'. In general meeting of 'Natya Samaj' on 03.09.2017

some members of the 'Samaj' suggested that an election was required to

be held for constitution of new Executive committee on the basis that

three financial years of 'Natya Samaj' on and from 22.02.2015, but some

members asking for fresh election took into account that the tenure of

existing Executive committee was to be read 1st April to 31st March. The

first  year  of  the then executive  committee got completed within  less

than one and half month from the date of election i.e. on and from 22-

02-2015 as with 31-03-15, but it was an illogical argument as because

the period was to be calculated as full three years from every years as

the existing executive committee was constituted on 22-02-15 and the

completion of its tenure would be in February 2018 i.e. 21-02-18 and not

prior to that.

Although some members  supported  the  illogical  argument  but

the petitioners opposed the move and opposite parties nos. 1, 2 and 5

lodged there protest by putting their resignation papers which was not

discussed and it was declared that election would be held after Kali Puja Contd...
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2017.  The  executive  committee  had approved the names of  26 new

members to be taken in the society out of 35 new applications. The

executive  committee  had  voted  amongst  themselves  with  a  decision

whosoever get 10 or more out of the present members of the executive

committee  would  be  approved  of.  The  executive  committee  had  a

meeting on 31-08-17 where 18 members of executive committee had

been present and 26 new applicant members got either 10 or more vote

whereas 9 got less than 10 vote. 

The petitioners jointly moved an application on 08-09-17 before

the Chairman of 'Tezpur Bengali Aboitanik Natya Samaj' and asking him

to define the constitution  in  order  to  find  whether  the  term of  then

executive committee could be said to have completed within a span of

less than three years because of  completion of  three financial  years.

Similarly, another letter was handed over to him on 11-09-17 asking him

to clarify under the provisions of constitution as to whether acceptance

of 9 applications for new membership was not violated of rule 5 (C) and

19 (E) of the constitution, but the Chairman did not replied or answered

the queries raised as a result of which petitioners nos. 1 to 5 approached

the Court of justice by filing T.S. No. 118/2017 praying for declaration

that the tenure of their executive committee completes its 3 years on

21-02-18 and also challenged the acceptance of the 9 new members

along with an injunction application u/o 39 rule 1 and 2 r/w section 151

CPC for issuance of ad-interim injunction restraining and prohibiting the

opposite party 'Samaj' and Chairman from conducting any election for

the constitution of the executive committee as also granting membership

to  new  propose  persons  and  accordingly  the  Court  issued  interim

injunction restraining the opposite party from conducting any meeting. 

The three years period for the executive committee expired on

21-02-18 and the suit was continued and a section of members of 'Natya

Samaj' decided to hold an election on 08-04-18 for which they formed a

steering committee and the petitioners had objected to the manners of

election, as without notice of 15 days time the steering committee was

holding the election, which the constitution does not recognize, but have

no objection to the election since the election had become due.
Contd...
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On  08-04-18  a  new  executive  committee  was  formed  which

persuaded  a  section  of  members  of  'Natya  Samaj'  to  initiate  action

against  the petitioners with an intention to oust  the petitioners from

'Natya Samaj' to have full freedom in the affairs of the 'Natya Samaj',

but as per provisions of 18B and 18F of the constitution of 'Natya Samaj'

the executive committee will recommend for expulsion of such offender

from membership of the party to General Body and hence, the executive

committee or the General Secretary of 'Natya Samaj' have no right or

power of taking any decision of expulsion of any member as per the

constitution of the 'Natya Samaj'. 

Moreover, against the show cause notices as issued by General

Secretary  to  the  petitioners  informing  their  expulsion  from  primary

membership, they have filed their show cause replies on 13-11-18, but

without holding any General meeting at 'Tezpur Bengali Aboitanik Natya

Samaj' the petitioners were expelled illegally by violating the terms of

the Natya Samaj. It is further stated that although some of the members

of the 'Samaj' were  involved in more serious incident causing disrepute

and discredit to the 'Natya Samaj',  which may be termed as detrimental

to the interest  of  the 'Samaj',  but  the 'Samaj'  was always lenient  to

those  members  by  showing  them  selective  and  bias  approach  but

expelled the petitioners for their approach of Court of law for redressal

of  their  grievances on the failure  of  the Chairman to perform of his

constitutional task. 

It is again stated that the constitution of the Natya Samaj has

been ignored by a section of members of it and hence, the petitioners

have  filed  the  main  suit  for  declaration  their  expulsion  from  'Natya

Samaj' was illegal and arbitrary and letter dated 07-12-18 served upon

them was illegal, null and void as the executive committee possesses no

power to expel them without following due procedure of 'Natya Samaj'

as no General body meeting on or after 30-11-18 was held.

Thus,  the  petitioners  have  prayed  for  permitting  them  to

participate in  the activities of  the 'Natya Samaj'  as general  members

suspending  the  operation  of  the  order  /letter  dated  07-12-18  until

disposal of the main suit since the acts of expulsion of the petitioners are Contd...
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against the constitution of the 'Natya Samaj' and against the principles

of natural justice.

In  response  to  the  averments  made  by  the  petitioners  the

opposite parties have submitted their written objection by resorting upon

the plea that the petition preferred by the petitioners is not maintainable

as any wrong of civil nature have been done by the opposite parties to

them and hence, they have contained no right to sue and their suit is

barred by section 9 of CPC. It is again stated that the opposite party

no.1 created by Memorandum of Association and not a statutory body or

agency of the state and the relation of its members are contractual and

not governed by statute or rule having force of  statute and therefore

termination of membership of the petitioners from the opposite party no.

1 may only amount to breach of a term or stipulation of contract i.e.

Memorandum  of  Association  hence,  the  same  breach  cannot  be

remedied by injunction of a Civil Court. 

The expulsion of  the petitioners  were validly  done as  per  the

provisions of the constitution by unanimous decision arrived at in the

duly  held  Annual  General  meeting  of  the  'Natya  Samaj'  under  the

provisions of constitution of the 'Natya Samaj'. It is again stated that the

petitioners willfully did not pursue the proceeding of T.S. 118/17, which

was  instituted  by  them,  as  they  were  aware  of  the  fact  that  no

favourable outcome could evolve in their favour and such action on the

part of the petitioners brought disrepute and disgraced to the 'Natya

Samaj'. 

In respect of the reply of show cause as furnished by Dulal Das

regarding financial misuse of fund although he claimed that there is no

truth regarding such allegations, but there are admissible documents in

the  custody  of  the  General  Secretary  of  'Natya  Samaj',  which  were

placed  before  Annual  General  meeting  of  the  ‘Natya  Samaj’  in  the

concerned  year,  which  were  unanimously  accepted  and  the  financial

misuse and anti party activity was proved beyond all reasonable doubt.

The  expulsion  letter  was  rightly  issued  on the  petitioners  vide  letter

dated 07-12-18 by the General Secretary of ‘Natya Samaj’ on adoption of

unanimous  resolution  in  the  Annual  General  meeting  of  the  ‘Natya Contd...
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Samaj’ as per the rules of the ‘Natya Samaj’. No expulsion notice was

issued  to  Shri  Sudipta  Das  as  he  admitted  his  guilt  and  begged  for

pardoning him and hence, he was let of with the words of warning. 

The  present  committee  which is  running  the affairs  of  ‘Natya

Samaj’ has been selected legally as per the decisions of Annual General

meeting of ‘Natya Samaj’ dated 03-09-17 as per the provisions of the

constitution and the question of biasness does not arise at all. It is again

stated that as per the rule 10 of the Society the official  year of  the

‘Samaj’ will be from 1st April to 31st March and as per rule 38 Annual

General meeting of the society must be held every year not later than

30th June. The term of office bearer and executive members cannot be

three years otherwise the dictum of rule 10 and 38 of the constitution of

the society will be negated and violated. The spirit rule 10 and rule 38 is

to  impose  responsibility  on  the  secretary,  treasurer  and  other  office

bearers and to submit their respective outcome within 30th June of every

year as the official financial  year of the party is from 1 st April  to 31st

March so that after consolidated financial statements and balance sheet

gets ready so that it can be placed in the Annual General meeting within

30th of June of every year as laid down under rule 38 of the constitution. 

As  per  Rule  15  of  the  Constitution  all  Office  Bearers  and

Executive members of  the Organization will  be elected in the Annual

General Meeting of the party and not otherwise. They admitted that the

Annual General meeting was held on 3/9/2017 and there most of the

members of the Society suggested that an election was required to be

held  for  the  constitution  of  a  new  executive  committee  with  office

bearers where it was unanimously resolved that Election and selection of

the Executive Committee and Office Bearers shall be held just after Kali

Puja. But they denied that their suggestion raised hue and cry in the

meeting and the same is against the constitution of the Society. 

They also denied that the Returning Officer in the last election

never declared that the term of the present body is to expire on 2018

and that he has no authority to do so as it would violate the rules and

conditions of the Constitution of the Society. Before fixing the date of

Annual  General  Meeting  that  was  held  on  03-09-2017  the  Executive Contd...
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Committee  in  its  meeting  dated  31/08/2017  the  names  of  26  new

members were approved and sent to the Annual  General Meeting for

their approval, but the names of 9 new applicants were not approved in

the said Executive Meeting as they had not paid the admission fee of Rs.

1000/- as required under Rule 5(e) of the Constitution. And that the

General body being the Supreme body approved the names of those 9

new applicants also in the Annual General Meeting dated 03/09/2017,

which does not violate the provision of the Constitution. As per rule 5(C)

of the Constitution rejection of any application of new members cannot

be done without any valid reason and thereof, according to them the

General Body did nothing wrong and justly accepted and approved the

admission of the said nine new applicants as General Members by the

General Body in the last Annual General meeting of 03-09-2017. 

The opposite parties  further  admitted that  the petitioners  had

moved  an  application  on  08/09/2017  and  11/09/2017  before  the

Chairman asking him to define the Constitutional provision in regard to

the term of present Executive Committee and clarification as to whether

acceptance of nine members violative of  rules 5(C) and 10(e) of the

Constitution. But these two were discussed in thread bare in the Annual

General Meeting dated 03/09/2017 where the petitioners were present.

The Chairman interpreted the provisions  of  Constitution  on both  two

points and gave decisions, which were accepted by the majority of the

members present in the Annual General Meeting. The Annual General

Meeting is the apex body and any decision taken in it cannot be over

ruled subsequently even by its Chairman. 

The  letters  dated  08-09-2017  and  11-09-2017  addressed  to

Chairman written by the petitioners were considered to be placed before

the executive committee, but the same was not re constituted after Kali

Puja 2017 as the General body unanimously resolved to hold election of

the new executive committee and its office bearers after the Kali Puja of

2017, but in the mean time the petitioners preferred suit an injunction

petition on 25-09-2017 before the Court of learned Munsiff and obtained

an interim injunction against the opposite parties not to hold any extra

ordinary  Annual  General  meeting  on  26-11-2017  to  hold  election  of
Contd...
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executive committee and office bearers of ‘Natya Samaj’ till  next date

fixed in the suit and Misc case.

The majority members also opined that the last date of holding

General meeting as per constitution is 30th June of the English calendar

of the year. The steering committee was formed to look after the affairs

of ‘Natya Samaj’ in the event of dead lock because of the pendency of

the suit and this steer committee was formed as per provision of the

constitution in an extra ordinary General committee being convened by

the majority of the ‘Natya Samaj’. As per rule 38 of the constitution 15

days notice is required to hold a General meeting but not election. 

 It is again stated that the decision of expulsion of petitioners for

‘Natya Samaj’ was taken by the General body of ‘Natya Samaj’ not by

the Executive committee and the executive committee adhered to the

resolutions of General body. The decision to recommend to expel the

petitioners was taken in the Executive committee meeting dated 31-08-

18 unanimously and accordingly it was placed before the General body

meeting  and  in  the  Annual  General  meeting  the  resolution  of  the

expulsion of the petitioners were taken unanimously and the Executive

committee was directed to do the needful. 

It is again stated that except petitioner no. 3 none was present in

the  Annual  General  meeting  although  notices  for  Annual  General

meeting  dated  02-09-18  were  duly  served  upon the  petitioners.  The

chairman interpreted in the Annual General meeting dated 03-09-2017

that three years tenure of the Executive committee body should be on

financial year basis, but this interpretation was not accepted by these

petitioners and these petitioners became minority out of total number of

members  present  in  the  General  meeting  dated  03-09-17  and  the

majority members accepted the interpretation of the Chairman at the

annual general meeting dated 03-09-17. 

The Chairman is empowered to preside over the Annual General

meeting and shall held the authority to give his findings when dispute

arises  with  regard  to  the  interpretation  of  any  provision  of  the

constitution of the ‘Natya Samaj’ and the general members must accept
Contd...
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the findings of the Chairman because his decision is final under clause

21 of the constitution. The constitution having been adopted and when

there is no provision for approaching the Court of law no member can

challenge the findings of the Chairman in a Court of law as because the

‘Natya Samaj’ is not created under any provision of law (statute). The

private organization of ‘Natya Samaj’ is created by some individuals and

adopted their own constitution to govern themselves and all the member

after becoming members are bound by contract to follow the provision

of the constitution. 

The expulsion letter was rightly issued on the petitioners vide

letter dated 07-12-18 by the General Secretary of the ‘Natya Samaj’ vide

unanimous  resolution  adopted  in  the  Annual  General  meeting  of  the

‘Natya Samaj’ as per the rules of ‘Natya Samaj’. Moreover, as per the

unanimous decision of the Annual General meeting of ‘Natya Samaj’ it

was decided that expulsion notice should be issued to the petitioners

and no General body meeting was required after the reply of the show

cause notice on 30-11-18 as the General  body have already resolved

unanimously as to the subject of expulsion. The executive committee

was empowered to do the necessary procedures as to expulsion and

accordingly the same was done for betterment of the institution. 

They again stated that ‘Natya Samaj’ has already taken steps to

uphold the image of the organization by honoring the opinion of majority

of members and in earlier time also it expel some of the members from

the primary membership of the ‘Natya Samaj’ for their activities which

were detrimental to the ‘Natya Samaj’. 

The opposite  parties  also  contended that  if  the prayer  of  the

mandatory injunction is granted then it will amount to a decreeing a suit

against the opposite parties and the Court cannot direct the opposite

parties to allow the petitioners in the activities of the ‘Natya Samaj’ as

the order of expulsion became effective as soon as it were passed on

07-12-18. It is again stated that the relief in nature of enforcement of

contractual obligation which would be perform by the members of the

‘Natya Samaj’ is purely personal relationship or personal service and the

same cannot be enforced by a decree of Civil Court and hence, prayed Contd...
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to dismiss the prayer of the petitioners.

I have also gone through the copies of documents as submitted

by both of the parties and also perused the constitution of the ‘Natya

Samaj’.

Now, time has come to decide that whether the petitioners are

successful  enough to  keep them protected under  the shield  of  three

golden principles of granting injunction or whether the opposite parties

are able to oust that shield through their weighty contentions. 

1. Prima facie case:-
          
On going through the contentions as raised by the petitioners it

is  observed  that  due  to  their  expulsion  from the  'Natya  Samaj'  i.e.

opposite party no. 1 vide letter dated 07-12-18, signed by the General

Secretary of Natya Samaj, they have approached this Court of law to get

back their primary membership at Natya Samaj as they claimed such act

of  expulsion  as  illegal  and  arbitrary  violating  the  norms  of  the

constitution  of  the  ‘Natya  Samaj’.  In  this  regard  learned  Counsel

appearing for the petitioners verbally submits that after submission of

their  show  cause  replies  on  dated  13.11.2018  the  petitioners  were

expelled without being heard or without organizing any General Body

meeting at the ‘Samaj’ and this amounts to be prima facie case to be

relied upon by the petitioners as their civil right have been infringed by

such act on the part of the opposite parties. 

In this context the opposite parties resorted upon the plea that

the petitioners lack of prima-facie case in their favour as the opposite

party no. 1 i.e. 'Tezpur Bengali Aboitanik Natya Samaj' is an personal

organization or association not constituted under any Government body

or statute hence, for any of their redressal they cannot approach the

Court for getting any relief. Moreover, Learned Counsel appearing for

the opposite parties also verbally submits that as the main title suit as

preferred by the petitioners is barred under section 9 of CPC hence, in

this instant matter they are also prohibited from getting any relief  in

form of mandatory injunction. 

After  hearing such submissions as put forward by the learned Contd...
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Counsels of both the sides at this stage of this order I would also quote

here the Authority of our Home High Court reported in (2007) 3 GLR

792 “Lexibaklei  Devi  Vs  L.V.  Singh” wherein it is held that  “Prima

facie  case  for  entertaining  a  suit  for  trial  need  not  necessarily

mean that there is a prima facie case for granting injunction. The

petitioner  has to establish a weighty and higher degree of prima

facie case for getting temporary injunction than what is required

to get his suit accepted for trial” 

If  such guide line  or  observation of  the Hon’ble  Gauhati  High

Court is followed in this instant matter then it appears to me that as per

the rule of 18F and 18B of the constitution of the 'Natya Samaj' the

Executive  committee  will  recommend  expulsion  of  its  members  to

General body, but in this instant matter the petitioners are expelled vide

letter dated 07-12-18 by the General Secretary on the basis of resolution

that 31-08-18 of the Executive committee and approved by the General

Body meeting on 02-09-18, but no other General Body meeting has been

organized after submission of their show cause replies on dated 13-11-

18 although the just mentioned rules of the constitution requires the

same for  expulsion  of  any of  the  members  to  be  expelled  from the

primary membership of the ‘Natya Samaj’

Moreover,  although as per the version of the learned Counsel

appearing for the opposite parties the petitioners are to be prohibited

from getting  any  relief  as  the  suit  is  barred  by  the  provision  under

Section 9 of CPC as being an individual organization or association the

'Natya Samaj' consists of on the basis of its own constitution not under

any government  body  or  statute,  and  its  members  are  personally  in

contact with it, but  as already mentioned above on going through the

provision of rule 18B and 18F of the constitution of the 'Natya Samaj' it

clearly appears that the expulsion of the petitioners by the secretary of

‘Natya Samaj’ is done without having any General Body meeting, which

is  exclusive  required  by  the  mandate  of  rule  18B  and  18F  of  the

constitution of the 'Natya Samaj' hence, the contention of the opposite

parties that no general body meeting was required after the reply of

show cause notice on 13-11-18 as submitted by the petitioners as the Contd...
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general  body had resolved already unanimously  as  to  the subject  of

expulsion  and  the  executive  committee  was  empowered  to  do  the

necessary  procedures  as  to  the  expulsion,  cannot   be  held  to  be

sustainable  and  as  it  appears  to  infringement  of   civil  rights  of  the

petitioners and as per provision of section of 9 CPC to take cognizance of

such matter is not expressly or impliedly barred. 

Therefore, in view of the above noted observation I deem it fit

and proper to hold that the petitioners carry a prima facie case in their

favour. 

2. Balance of convenience:-

The petitioners side also exhorted that balance of convenience is

also  lying  besides  the  petitioners  as  per  the contents  of  the  written

objection as well as the contents of the show cause notices issued to the

petitioners  by  the  opposite  parties  it  is  reflected  that  the  ground  of

expulsion of the petitioners from the ‘Natya Samaj’ was that they had

approached the Court of law by filing T.S. NO. 118/17 against the ‘Natya

Samaj’ and its Chairman as regards to their conflict regarding the tenure

of the Executive committee. Admittedly the opposite parties also stated

in their written objection that by filing a suit before a Court of law the

petitioners have already brought disrepute to the Natya Samaj and for

their betterment of the institution their expulsion were justified. 

Again to have more approach to  the meaning of  the term of

“Balance of convenience” this Court has again inclined to induct itself

to the guideline and observation made by the  Hon’ble Gauhati  High

Court in “Pranab Kumar Banerjee & another Vs. Momin Ali @Mukib

Ali” reported in (2006)2 GLR 26 that “While  dealing with the scope

and  ambit  of  0rder-39  R-1&2  also  dealt  with  this  principle  of

injunction  the  Court  must  weigh  the  injustice  which  may  be

caused  to  the  plaintiff  against  the  corresponding  need  of  the

defendant  and  should  determine  where  the  balance  of

convenience lies.” 

If the above noted view of our  Home High Court  is taken into

consideration then it  is found that in this instant matter the opposite
Contd...
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parties are relying upon the plea that the constitution of ‘Natya Samaj’

having been adopted and when there is no provision for approaching the

Court of law then no member can challenge the findings of the Chairman

in a Court of law as because the ‘Natya Samaj’ is not created under any

provision of law (statute) and being a private organization its members

are bound by contract to follow the provision of the constitution, and in

my considered view, such contention itself amounts to an injustice as

the petitioners were expelled only for their approach to the Court of law

for deciding of their civil rights. Moreover, admittedly the letters dated

08-09-2017  and  11-09-2017  addressed  to  Chairman  written  by  the

petitioners  regarding  termination  of  the  term  of  the  then  Executive

committee as well as violation of rule 5 (C) and 19 (E) of the constitution

in respect of granting new membership to 9 no.s of new applicants were

not considered as in the mean time the petitioners preferred suit  an

injunction petition on 25-09-2017 before the Court of learned Munsiff

no-2 and obtained an interim injunction against the opposite parties not

to hold any extra ordinary Annual General meeting on 26-11-2017 or to

hold election of executive committee and office bearers of ‘Natya Samaj’

till next date fixed in the suit and Misc case. Hence, if the petitioners

have approached the Court of law for the grievances faced by them in

the ‘Samaj’, which is a individual or private organization, and for their

approach they are expelled from the ‘Samaj’ by alleging that they had

brought disrepute and disgrace to the said institution then balance of

convenience itself apparent to be in favour of the petitioners.  

3. Irreparable loss:- 

Learned Counsel appearing for the petitioners verbally submits

that if the prayer of injunction is not granted then it will cause severe

injustice as well as irreparable loss to the petitioner’s side as doing no

wrong except approaching the Court of law for establishing their rights

in a private organization or opposite party no-1 they have been expelled

from ‘Samaj’. In reply of such submission learned Counsel appearing for

the opposite parties vehemently raises objection that no kind of injury or

loss has been faced by the petitioners and this Court cannot compel the

opposite parties to allow the petitioners to take part in the activities of

‘Samaj’. Contd...
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In respect of the term ‘Irreperable loss or injury’ I would like

to quote here the view of the Hon’ble Supreme Court as reported in

(1990)  2  SCC  117 i.e.  “Dorab  Cawasji  Warden  vs  Coomi  Sorab

Warden” wherein it is held that  “The  expression  irreparable  injury

does not mean that there should not be no possibility of repairing

injury. If only means that injury may be a material one i.e which

cannot  be  adequately  compensated  by  damages.  The  relief  of

interlocutory mandatory injunctions are thus granted generally to

preserve or restore the status quo of the last non contested status

which  preceded  the  pending  controversy  until  the  final  hearing

when full relief may be granted or to compel the undoing of those

acts that have been illegally done or the restoration of that which

was wrongfully taken from the party complaining.” 

On  following  the  footsteps  of  the  Hon’ble  Apex  Court, as

mentioned in above noted view, in this matter then it appears to me that

if  the prayer of mandatory injunction is not granted in favour of the

petitioners at this  stage by allowing them take active participation in

'Tezpur Bengali Aboitanik Natya Samaj' as members, then it will lead to

such  level  of  injuries  to  them  which  cannot  be  compensated  by

damages.  Therefore,  the  presence  of  the  third  golden  principle  of

granting injunction is also found in favour of the petitioners. 

        In view of the above observation and discussions I am acquainted

with the facts that the petitioners have successfully able to show the

presence of three golden principles of granting injunction in their favour

hence I deem it fit and proper to allow the prayer of the petition as

preferred by the petitioners.

Therefore, the petitioners are allowed or permitted to participate

in the activities of the “Natya Samaj” as general members from the date

of  this  order  until  disposal  of  the  main  title  suit  by  suspending  the

operation of their expulsion from the “Natya Samaj”. 

Thus, the Misc(J) case is disposed of on contest.


